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r a = s | it a general slection held on the first Wedneaday
(@ c e f-:" ‘llrl | of June, 1845, I accordance with the procismation
s, ~ 4 AR ot the Giovernor, dited 0y Prescott, My 4, 1807 5§ b cic s ite mast be done by sueh officers or agents
i | thas on the Nest day of July, 1567, he gavea bond, | coa™ " e wanner as the charter suthorizes. |

| s requird by law, without setling onl bow, or
that bie ever otherwise gqualified by oath of office
| e otherwise, and, finally, by Win sid snswer,
again denles that e Is exerelsing the oftloe of Ke

[ Weitter fir the MINER)

— -
ve. Nutman, 0k Hill Rep,, 8L Darthmouth Col,

| ya, Woodwaed, 4th Wheat, 6t Corporate ncts
st pot only be authorized Uy the charter, but

Hank of Angusta va, Earl, 10 Peters (Rep,, 585,
Lol Justice Marshall, In his elaborste opivion,

Wookward, above referred to, defines & corpors.

aponsille frame work of the government changed
But it cannot be thus dune.  Such a course s gpon

 every principle of sonwl law, forbadden, ne not ouly
| against & firm!y establistied legul maxim that delega.

ta protestanon profest deiegare bat also the positive
repuirements of the Organic law.  These principles
wre Hostrated nnd enforced by Whe Tollowing cams

| 4 Selden Itep. 453, Thorn ve CUramer 15 Harber,

@liﬂttllﬂn:;;l;: .

e e —_

To Fighting ~B" Troop, 8th Cavalry.

dolivered 1 the ehse of Dnetmonth College va from among many othors :  Hartow va. Himrod et el | Aﬂ!ﬂl‘lﬂ Stlge comp.n'
.

corder, or paing s functions, lo violation of law, | o artificlsl, Invisible and intangitile bee | Rep. 112, Heardaly va. Baxter, 15 Rarber, 22, Coar.

BY W R Ry ne

Come a!l von wonrled soldiers. who live on pork and
tarirn
Wtk ety of band work tw do, and very slender menns
Commie Tioren to my ditty, » songe B vy 11} aing
Tie of m i, & gallaet tnop, that makes thie welkla Rng

Yo Arisna homma ve men of soulping fams
Wk b it A peclien fiur wud emr oer Artsong # plain
Come, give thtee cheern for gullant "B 'ed by bald

virtue of law.  This answer of the Respondont, if
viewed as a plesding st Common Law, iaradically
defective both In form and sulstance , prosenting
no triable issue, averring faets defectively and
eviasively, and also mattcrs of law, withoot the
fucts upon which the law arises, (o e dotermined
by the Contt, and vot the pleader. 17 viewed as
u sanswer, undes (e Code, 1t s equally defective.
Wiihout saytog anvthing of s f.ua of form, It

wisarssen ouly those powers and propertics which
| the law of its creation coufers apon I, elther ex-
wessly or as jucidental to s very existence
hese genernl prionciples are so W ell settled and
tablished, hoth apon principle and anthiority, as
rules of action for Lotk private and municipal
corporstions, that they have hecome, almost, ligal
axioms, Koeeping these principles in view, we
L ahall be ettor ennblid o consider the main gues

~ | contalns no specifie denial of the muterial allegas. | on now under consiaeeation,

The ssmirge and drvnd of ped abinged impe. and Sower of
vliivelry

Pow AT L ORPS GNP M TAZe foen have pilfered, buratl and
dlair

Amid atowd the Deat and hravest hlowd of Arigona’'s plain

Then hiere's o aur defendem those gallant e moil trge

of grallant B Elghth Cavalry, the fighting lads is blus

Here's a health o Bergenut Golding, to burke wsl Won

s

Fo Dal d (hUaliaghan, aod il the Aghting omve —

Not forgwtting Lirtle 1liat veternn hirmmsd and troas

Wits bugie slupg behind e bark, to wake the buvs in
e

Then, let ns A1 the polilel, and dmin (1 10 (e oo
And drisk & beaith w berves, | dashing Saame =i
Th Bae that wtings in Sprivg sod Fall. and all the vonr

mrisimd

And thime e Drreend o P akine A st s o

i withd trv, e deth 1l bt 10 kengp sr friendas us

Our Barroees, Then, might wafely g wlong the rmoads dis
At

No ws @ mmalds. un orphas bules e ery to JHeace

Bt peser mned plenty. sare wonbl swign. oer Arizowa's
b

N reekiing somlpe sllris trunka Do smonliering

e 0 & \

tubanich L inege thelr svvels kept, and Chirstinn kot
alil S

Whete sise gl sn fnght, Bed and dimd, snd woman
iriokesd anel fe

Ay tis Whae Burvionke Wil of inesrvate feuds of b

My Mar, gront

o #, protest o 3 the fig

s g \ - W &FiS
Likewise yumr » £ rvemimazder ng Ay be e
Anidl wiv freeh wrenihs of laurel, —a sooresaful warriars
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Territory of Arizona, at the Relation of the
Attorney-General v+ Oscar Buckalew, |
Recorder of the County of Pima.

In the Dintrict Court of the First Judicial Districe.

(el of the Comrt, by Juilge Backm

This la a proceeding in the nature of & Qus
Warranto, agatust the Respondent, Oscar Backa
lew, aa Recorder of the County of Pima  Like
proceddings of this mature st Common Law, Its
effect and opeention s to trv the Jegal rlght of the
Respondent (o the ofics In Yuestion The -::

1 . . -
Inglons of the Code touching thls remiedy affect

1e af oo .
L I v'e

th upiaial I the natore of so infonastion,
and the answer instesad of the information aud
subsequent pleading, as at Common Law, leaving
the law of the case to be settled by the saine rales
Bange of remedy
ouly material ehange, therefore, affectod by the
Code s sinng v asRothers medy, The mode o) -
veeding giving the compinint, which 3 lu the na
tare of an intormation, but difering from thst (o
setting oul ithe wholr case of Lthe Relator, (o
met LY the answer of the Respondent in the pa
turc of & plea, sdmitiing, denying or avolding
nuatter o0 set out o e complsiut, Instead of, s
under tho practics al otumnon Law, thitig Lhe
fall ense by the replication and rojolnder 1§
issue s pow made by the compialnt and the an
swer, the furce and eflect of which are W be set
tled and determlped Ly the rules preseribed by
the Code. The case was brought on to hearing on
the complaint and answer, without any testimony
on either side. The case, therefore, far the decl-
siom of the Court, arises upon the record and the
Iaw and facts thereln exlillited by tha pleadings
The information sets forth that, by she Orgonis
Act ofthe Torritory, the First Legislgtive Assem
l_-], was, oD A census 0 be taken by te Governor,
to be apportioucd by bilw, snd 10 e elected, at
suoh time and place, and In such wanner, as should
be by bim preseribod, but that, thervafler, the
time, plues apd manner of holding and conduet-
ing all #lections by the people, as well as the ap-
rtljonment of the Kepresentatives in the Legis
murp. among the several countles and distriots,
shounld be preseribed by law. The complaint fur-
ther scta forth thatthe Flrst Legislative Assembly

as 1o right s belire the ¢

-

of the Territory, by An Act, approved November | wo ieh the Court is here called apou to perform s

10, 1564, parported to delegate to the Governor
the power Lo apportion the wembors of the Logls.
lature spong the several counties, which, by the
Organiec Law aloresald, was, after the First Legls.
lature, to be prescribed by law; that sald legisin-
tive act is In direet violation of sald Organle Law
of the Territory, and, thercfore, vold, The ctin-
plalut further sels forth and avers Wbut the Gover-
nor, under color apd by virtue of the auibority
su purported (o be delegnted to hlm, as Jlflarr-.-.uti.

tlons of the complaint songht thersin twt Cuinye
troverted by a gencral dendnl of mattera of law
wd fact combined. According to the rule of
pleading prescribed by the Code, every material
dlegation aof the complaint, not n]n'l'lfll"‘l)‘ et
wdd coptroverted by the unswer, is, for the pur
poses of the proceeding In which it occurs, an ad-
misslon of the truth of all nu sttors. —(Howell
Code, p. #05, § 88) The answer, thercore, ad-
mitiing somne nllegalions of the I‘"IIIIJllll'ﬂi. name-
¢ : The time of the election, the first Wednesday
of June, 1867, and specifieally denving none, op
erates, under the Code, ns an admission of whn
1« wileged In the complaint,  What, thun, does the

| compinint allege ne nncontradicted by the answor ¥

It, b substanee, alleges that the Respondent holds
st exerclses the fupctlons of the office of Re-
corder of the County of M by vittue of npre
tendod election ad & geavr Alon held In that
coanty ot the first Wednesday In June, 1867,
which electlon was s0 held o that day, ander
color of whiat purports fo be An Act of the Third
Legisiative Counchl of tho Terrltaory, convened on
the &4 day of Oetober, 1566, which In.;r;-nrlui o
rhiange the time of bolding the general election of
the Tarritory from the frst W
tember, in ench year, a8 fxed in the Howell Code
by the First Legislative Conneil, to the first Wed
pestny In June, in ssch yoar | that the members
of bothh honses of salld Legistative Counell were
tected from the soveral coynties of the Territory
as they had been apportioned to the sald several
counties by the Goverpor of the Territory ; that
the Governor, in waking such apporticnment,
vyrported te act under color of An Act of thwe
irst Leglslutive Councll, aygproved November 10,
1864, purperting to delegate to him such anthori.
ty : thiat the Organie Law of the Territory specially
authorized and empowered the Gove r o pre
seribe the apportionment of mwembers to the seve
ral counties, and the time, place saud manoer of
thelr election, for the First Leglelutive Councll,
hut expressly providing that, thereafler, the time,
place and wanner of holding and conducting all
dections by the people, and the apportiouwment
of the Hepresantlatives 1o the several counlies, in
the Councli and House of Represcotatives, should
be prescribed by law. This state of the case, as
I-- by the complaint, the apswer admits, tirat,
firmatively, by expressly stating the election of
the Respondent to have beon had on the day set
up (0 the cowplulot, and, second, in failiog, spock
floalty, 1o deny the other sllegations therein, By
opwration of law, therefure, LLe same ar N ad
mitted, as stated o the cotuplaint NO prool was
thken In the cnse, and none WAR Hecessary, Nor,
judeed, wis auy ndmissable, the whoie onse arising
on the record, &8 made by the pleadings., From
he Ly the reord, twa naterial
guestions present themmaelves for the conslderation
of thie Court Inr, Wa he o)
d in the recor

3 state the gquestion more ol

TEMA

casy, s made
At the thie
valid vlectian ? of

iv, mo other ques

tion being presented by the record as to the val

Idity of sald vlection, except un 1o the tise of its
holding. Was the Arct of the Third Legisiativa
Counedl, of the year 15066, thas purporied (o change
bie tme of holding the genumal eleeticon 2om 1he
first Wednesday in September to the first Wednes
day In June, o vall | Legislative Act ¥ Lis fine, Lad
it the furee of law® And second, including and
embracing the question just stuted, bad the Third
Leglslative Councll, apportioned, elected snd con
vened li-the voar 1866, (that purported 1o vasct
that lsw, any legislative power, or had the legisia-
tive power of the Territory lapsed® Or, to state
this question more clearly, as no other question
is presented by the record ns to the legisiative
power of that Coupcil but the apportionmcnt of
the same by the Governor, was this apportion.
ment of the Third Legislative Couneil by the
Governor s complianee with the Organie Aat, and
o coW petent, Yalla act under its provisions ¥ in
the disposition of these questlons. rulsed by the
record, 1 will frst consider the second, for, if that
is answered in the negutive, the first is thereby
disposed of as shiowing the legislative net in ques-
tion Invalid snd inoperative as law, from the want
of legislative power in the body that purported to

pass it. First, then, was the apportionwent of

the Third Legislative Coancll, by the Governor, &
complianes with the Organle Law, and a compe-
tent, valid act under lts provisious? The duty

elways one of great dellcacy, and the power which
it brings loto activity Is only 10 be exercised in
cases entirely free from doubt. The question hers

presented, and which les at the very threshold of

the inquiry, is ope of the very gravest importance
that Lss arisen, or ever can arise, touching the
}l}rr-!-m or prospective condition snd hopes ol the

‘erritory. It s, oo, one in which the Court

deeply feols its responsibility, for the gquestion s
of ou lesa magnitude than whether sny legislative

dne=day In !u-l.. 1

By the ANk section of tke Organic Act the leg
| Inlatlve power and nuthority Is vested in the Goy
ernor and Legislative Assembly, This arrange
ment of the Jegislative power, making the Gover- |
| por, the erenture of and the mere agent of the
General Government, an Integral part of the legls. |
Inthve authority, and giviog him s dominating in
fuence over the popular braneh, exhibits wore
clearly the true legml condition of a Terriiorial
Igl‘\l'f!!!lll’!‘;l. destitute of political sOvereiguty, |
and altogether subordinate to the Natlooal S3ov-
| erelguty—a mers eresture of national legisiation
by not only sublecting its legislation to the un
controlied diseretion of the Governor, the sgent
and representative of ithe Federal Government,
it -'..!".. iinge all the acis of Lty entin legisintive
power of the Territory (o the uncuntrolled discre
tlon of Congress, 1o e aonulied by the sinpie
disaent of that body Aguin, the true rharncier
wmil sdbordinate condition of the legislative aa
tharity of & Tertitory ts shown and enforved by
the faet that, by the Orgunie Law, the jegisiative
power bs uot, sa In the case of the Natlonal Legls
Inture and the Logislatures of the several Blales
endowed with the capacity finally to decide upon
and detirmine as (o the qualification and return
of it own membors, This question, ke every.
thing else in the composition ol a aubordiunte
politieal or municipal corporation rosta, for its
validity, on & conformity or non-conformity o
the law creating the same, 10 be ndjudged by the
udicial power of the Government By the sy
enth =ectlon of the Orpanlc Aet, the legial
power of the Tereitory g0 '-ulllll:-m-r!_ subtrding. |
ted and controlled, bas ita sphere of artion delined |
w extending to all rightful subjects of legisintion
conslstent with the Constitution of the United
Buates and with the provisions of the Urgnnie Ack
This legislative power, thus conferred In general
termns, would warrant a large discretion os 1o the
means and measures of legislative action, If unre-
strained by other ]n(ln‘lriuup of the Organle Law, |
1o which, however, this generl power ls especl
| ally subjected. By the fifth section of the Organie
I Act, the Giovernor s speeinlly authorized to set in
| opetation the popular branch of the legislative
power, and, to that end, eause & consg™ 10 be ta
| ken, and preseribe theapportionment of members
and the time, place and msuner of thelr clection
for the first Caucll, and with this fiest Council,
for any such purposs, bis powers terminate and |
for the Organle law goos on and pracides in
these wards:  ~ Bat, thereafler, (thst s after the
frst council) the time, pla nd manner of Lold-
ing and ropndocting all elections by the people,
wmd the apportionment of the representatives of
the severn) conntivs to the Uouncil and Honse ae-
cording to the population, shall be preseritied by
law."  OF the force and effect of these provisions
there can be no doabt, or thet the entite powers |
of the Govergor were executed and exhausted, ns
to preseribing vither the apportlonment or Lhe
time, § ¢ and manner of electing wembers o
the 1 luture, when the fisst Leglsinture wus
got togetlier; nor ead it be doubted that any My
ture body, purporting 10 be & Legislature of the
Territory, the apponionmint of which, or the
time, woennee and place of dection of which
should be preseribed by the Govervor, wonld be
a wholly umuthoriad and Negal body and destl
tute of any legislatlte power whatever, 1t s un
nesessary 10 advert #) the policy, as well an uni
formn practice of all free governments, 10 make
and wmaintain the popular branch of the legisia-
tive power Independent of Executive contrul and
beyoud the reach of those influrnces an Executive
might exert, If exemising the power of preserib-
ing elther the apportionment or the time, pace
or munner of eloting popular representatives
No State or pation with sny pretenslons (o free-
dom or free lnstitgtions bas ever long tolemated
el proviion, suid the British Crown in periods
of its wildest usurpations, never dared 10 assert
| stuch a prerogutive in the composition of the pop
ular branch of iu Parlismuent, sinee that body
even pretended ta freedom. In view of these
prineiples, Congres, evidently, shaped the pro-
vislons of the Organic act by specially authorizing
the Gsovernor at the outset, and for the purposs

el

10 prescribe the apportionment of membors, and
, the time, place und manner of their election, for

the pse of any sudk power, by apecially providing
that all such things should be prescribed by law
The conditions precedent 10 the possitie existence
| of any Legislatite Assembly under the Organic
Jaw ot the Terrbory are, that the members there-
of should be apportioned and the time, place and
manner of thelr clection be preseribed by lawful
suthority, Eithir of these conditions precedent
faliing,—that s © say, It the members of the Leg-
Islative Assembly are not apportioned or clecied

5 ™ - h |F
by ihe sald pretended Act of the 10tk of Novets- | power now does, or bas, sinee the tecmination of 8 & time and plare and In & manaer prascribed by

ber, 1904, a.d in violation of the Orguule Law
aforesald, did, by his proelasation of the ™Mb of
July, 1866, purport o make an spportionment of
the mambers of the Legislature, among the several
counties of the Territory, aa followas (viz): To

the Second Legialative Councll, existed in the
Territory, and whether that power lins not lapsed
and heen lost by the omission or mismanazement

ot those hmln*rit in eharge. Under our torm of

guvernment & Territory, uulike a sovereign iate,

liwful suthority as prescribed in the Organie law, |
ench body is not & Legislative Assembly of the
Territory, and ns no legislative power, What |

are the facta, as exbhiblted by the record, under

Pima county, J members of the Council and ¥ has no original inberent sovervignly or politieal of the memberyof the Third Lagiwistive Assem-

members of the House; to Yuama county, 1 mem-

vitality. It is & mere eremture of the law, a poli

bly (for the year 1860) was prescribed and nsde |

. ) roer. : : t A
ber of the Council and 3 members of the House | | tleal corporation; created by Congress nuder the | ll?' the Governer. Here there Isa wmanifest con

to Mohave county, 1 wember of the Council and

third paragraph of the fourth article of the Uon-

1 hetween the apportlonment In fact and the

I - . sments o the Organle law,  But the record
| member of the House; to Pab-Uwe county, 1 | stitation of the Unlted States, giving 10 Congress | m'“"." men e _
member of the Councll and 1 member of the | power (o dispose of and make wil needful ruies | forsier Shos el he SIOVERSNIN prmecCuRg |

! and & members of the Nouse. The said
complalnt further aots forth and avers that the
sald several counties of the Territory, in secord.
snce with the apportioument above set forth, did
clect the members of thie Leglslative Asscambly of
the Territory, making and composing what s
ecalled and designated the * Third Legislative As-
sembly of the Territory,” which said Legialative
Assembly was convened on the 54 day of Oswber,
1685, thst smong e .\l:lp]lllrpul’lillg to te: passed
by said Legislntive Asse mhbly was An Act amend
atory of Chapier 24 of the Howell Code, entitled,

| in the organization of Territories their political
wwers are divided, as o sovereign, constitutional
States, yet cach of these powers, and all, together,
exist ouly, apd are excrcised, not in virtue of apy
constitations! rights or politieal soverelgnty elther
in the Territory or the people over which they
wre exerted, bul solely in virtne of the Aets of

Congress cresting them. From the very nature |

of a Territorial Government, as of a corporation,
both the mensure of ita powers, ns well as the
method of oxercising them, are the mere crontures

] . 4 1 i 1
House, and, to Yavapal county, 3 members of the | and regulations respocting the Territory or ciher tuls apportioament, ascted under calor of what |
* Counel roperty belomgingto the United States, Although

purpuorias to be an act of the First Leginlative As.
sembiy of the [0th of November, 1864, suthoris
lng the Govermor to prescribe, Ly proclamation,
the apportionment of members of the Leglalative
assctnbilios alter the first. Here is & manifest con.
fliet with the Organle law, which exprossly re-
| gulres that all apportiontuents, after Ui irst, sball |
be prescribed by law, It is worthy of pote, in
this connection, that the Jeglalative authority of |
the Territors, consisting of the Governor and
Leglslative Assembly, composing the first  Legis
| lature, were pot unmindful of the foree and effect |

wOf enen Elestions, ™ changing the thme of  of law, sad, u either case, the law Is 8 delegation | .lllf the provisions of the Orgnnie law requiring

bolding sald genoral elections from the first Wed.
pneaday In Boeptember, In cach yeur, to the firsg
Wednesday In June lp each year, The complalnt
further sets forth and avers that the said Respond
eut, Oscar Buckalew, holds his office of Recorder
of the County of Plma, and exerciacs the fanctions
thereof, under the color of and by virtue of his
preteadod clection to sald office, at an alleged
vleotion ela o the first Wednesday of Jone, 1847,
thas sald prwvral election bheld on the sald first Weal-
pesdny of Juse, IN7, was without warrant or an
thority of law, and In violation of the Organic Act
of the Torritery, apd, thercfore, null and vold,
The information then provs judgment of removal
ngnimst the sald Hespoudest, ns exercising the
funetions of Recorder witheut authority of law,
The Regponident, 1y Lils answer 1o the complalnt
and ita averments, as above set forth, sels up that
G, H. Oury, who prosevnuted in boliall of the Ter-
ritory, is not legmlly Attoruey Hienera! or [Hstrieg
Attorney for the County of Plaa, hat that be ile-
gully holds and exorcises the fuonctions of sald of.
fee ; all of which s sot up in the raost gonernd
terms.  This part of the answer, on motion of the
Relutor, was stricken out, as impertizent amnd |
frivolous, atd ruising no lssne of law or it Usd
eould be tried in this csae. The residue of the
Respondent's answer denios, In the most geueral
tertos, that he bolds or exerclses the ottice of Re-
corder legally, and, In ke general torms, avies
that be haolds apd exercises the fanctlons of saiqd
uffice by virtue of the laws of the Territory, Lat,
wisbout setting out how, avers Lhat be was elecied

of power and not & limitatlon of any original
power existing In the Territory or corporation
thus ereated, Any other view would hopelosaly
contound all ddeas of order and good government,
and all distinetion betweon governments and (he
fnstrumentallty by which they work. lu fine, a
Territorinl Governwent ls, In s nature, power
andd g ity, Just like & corporation—g ore
epesture of the law that ereated i, with just such
powers and capacity, and no others, and to be ex.
ercised in the munner and to the extent, and pot
otherwise, as pointed cut by the law of ita crea-
tion, The bnplied powers of cither are lmlted 10
those only that are wecessary Lo carry out the
powers expressly ghven, with the further lmita-
tion that, fn the exerclse of either express or lm-
pllcd powers, no diseretion or varlanee is allowed
elthor ln the manuer or easlure of thvir exercise,
where such manner or measure s defined and
wrescribod by the law of their creation. The fol-
owing cascs lllusirate these principles: Goode-
now vs, Commissloners of Ramsey County, 11th
Kausan Roep., p. 0. Uity of Lenyenworth vs. Rone

km, 2d Kanaos R::E., 475, People vs. Utlen Insi- |

rance Co,, 1ith Johinson™s Rep., 368, Halstead ve.
Mayor of New York, 5 Comstock Hep, 430, A
by corporate cun ouly sct ln the way preseribod
by the law creating it. 24 Cranch, US. Kep., 106,
Boaty ve. Maripe Ins, Co, 24 of Johuson, 106,
Fireman's lue, Co, va. Ely 2 of Cowan Rep., 473
Hoosiek v, the College of Physiclans, Sth Wend
Rep., 5347, MeMasters ve, Reed, 1ot Grant Rep,
28, A Sate le u corporation, —Eiate of Indiana

b after the first Legislature, the apportionment |
of mombers for any sul! sequent one shoaid be
ruw-'rll'-rd by law, for biy sec. 15, chap 14, of the
lowell Code, entitled “Of the Legisisture,” the |
apportionmont of members for the pext or second |
Legisiature is prescribed by that law, and (he |
satue s thercin declared to be the apportionment,
until a diferent one should be made sgrecably w
Law | but the 1%h sec. of the same chapter s the
act above refurred to that purports to authoriee |
the Governor to make the spportionment, although
| the Organie liw requires it should be preseribed
by law, as provided for lu sald 15h section, after |
| the Second Logislative Asscinbly this 15th see, pre- |
seeiblog the ppportionment of that Leglslature
and all future ooes, until & new spportionment
| sbiould be made wcording to law, sectus to have |
been wholly disregarded both by the Governor
and subsequent Legislators in the composition of |
[ subsequent Leglsiative Assembilivs, altbough sull |
| wnrepealed and o full foree. This anowmslous |
umﬂ:wr 14 secma to have provided those two
methods of apportionment—ibio one by law, a8 re-
fulred bf the ' 'rgnnlo act the other by Executive
sction, forbidden by that sct. The latter conrse
sorins 1o isve been seiected and acted upon. This
leginlutive action is & manifest attemnpt, on the part
of the leginlatire to delegate an olivicas peoemi leg- |
| islative power, that of apportioniog the members of |
ita own bhody. 1o the Exeoutive, and that, oo, aguinst |
the expross provisious of the O e aed respuirig |
this particular daty to be duan the law.making
power. If this can be a0 Jone, then every leginla-
live fanction may be delegated. and the whole re

the first Legislatare, and, thereafter, forbidding |

copslderation? They are that the apportionment |

| but, o the contrarsilicraof, thit be is so dotog by {0 cosns anly In contemplation of Yaw,'” Iy | ming va Green 23 Harber 31 % 50 & Col Rep 113

In the ease of Bartow vs Himrod just referred (o the
Conrt of Appeals in New York held the act estab.
lishing free achools throughout the State ancousti-
tutional and void for the reason that the fact of ita

becoming & lnw wus made to depend on the result of

s popular vole.  The Court in I opinion in thet
cane, way - Laws must be enacted by the legisistive
Lody to whieh the legislative power s committed by
the vonstitution  They canuot divest themeelves of

the responsibliiny of their ensetments by » reference | Semi-

of the question of*her passage to their constitueits,
the people.  The objections say the Court. to this
mode of legleiation s that the logislative discretion
s u power which they are bound o exercise them:
selves and which they cannot delegate or comminl
cate to any other wian or men Lo exercise —they
have no miore authority o refer such & goestion 0

| the whaole ;n-ulrlr than to an individual he prople

are sovereign but tqeir sovreignty must be exercised
i the mode which they bave poloted oot in their
constilution A forfiort in the the case under con.
sideration the leginistive muthority of  Arigous
canbol delegate its power of making and prescriinng
the apportionment to the Execative, when that duty,
hy the Orgunic sel, in exprossly reqoired 1o be done
by the law making power, and which can only scl in
the Morm of (a law. The case in the § Cal Rep
ahove referred o srose under the &d soe of the con-
stitution of that State. which provides thsl a jory
trinl may be waved by the parties in all civil cases
i the manner to bo prescribed by law.  In the code
of that State (purporting o give efect Lo this clanse
of the Const.tution) conceruing civil cases il s pre
scribed that the courts may prescribe by rule what
shall be deewed & waiver of the tein! by jury  On the
(uestion us to the constitutionality of \he statate the
Supreme Court of that State says - The ronstitution
has imposed the power us well ax the daty upon the
legislature to determine in what casen » trinl by jury
may be waived. which cannot be transferred or dele
gated to any other department of government.  The
words “prescribed by law” look 1 sctnal legisiation
upon the subject and in no just sense cun be extended
o & periission for the exercise of their power to
apother.  Hesidea the power to prescribe by law ls
leginiative and caunot be confered on judicial or oth
er officers, as hus already been before decided by oa
This reasoulng with all jis force applies to the legis
ative power under the (Organic act, and the leginin.
live power therein granted can only be exercised in
the manner pointed ool lu that act ; which actis to
the Territory in fuct ite law and constitotion. The
Organie wct creates and imposes on the law.making
sower of the Territory the duly of apportionment
by the same terms and in the same langusge ss i
doen the doty of fixiog the time, place and manner
of conducting the general election and all iu lan.
guage oo obvionsly plain and unambignons to sdmit
of any doobt as w its foree and effect With equal
propriety might the Legislatare have altempied to
delegate to the Executive the power of fHxivg the
time, place and mauner of holding and condacting
rlections and indeed the whole legisintive power of
the Territory as that of making or preseribing the

apportonmentoof members of the legisstore, This

view of the case poed Lut bhe stated to show the pal
pabie absardity of suok a practice. nor can the re
yuirements of the Crganio act be compiied with by
noythg short of a law itsell making the apportion.
meul as required both by the lotter and manifest 16.
teot of the Organic sct.  But again this s & manifest

sitempt (whetoer inteotional or not) on fhe part of

the legisiutive power aod against a clenr prohibition,
to authorize the Execative Department of the seme
government to do a legislative act which the Organic
law aftirmatively requires should be done’by the leg
iniative power [n whatever light this sct of the
Territorial Legisintore is looked at it s in manifest
coufliet with the Organio inw and therefore void ;| fur

when & legielative act of e Territury Is W confligt

with ite Orgatie law 1t s 1o be measired and tested

|

by the same rale that cotitrols State leginlation when |

found o cotuflict with the econstitation of the State,

| for 3ha Urganic law is 1o & Territory its coustitation,

and all legislation i conflict with it s void, The
act af the first Legislature of the 10th of November,
1864, puaportiog to authorize the Governor 1o appor

| tion the members of the leglslature being thus in
manifest conflict with the Organic law |s moperative

and void and gave no such suthority.  From the fall
view of the whole of this part uf the case the Court
is compelled 10 the inevitabie conelusion that the ap-
riloning of the third leginiative council by the
rovernor was not & compllanes with the ﬁrgnmr

act, or 3 competent valid aet underits provisions bat
ob the contrary was in mauijest conflict with (L un-

warranied by law and void  As & necessary colise-

quence (e leglalative nssembly so spportioned was
unsuthorized by law and destitute of any legisiative

asuthority to legislate for the Terrtory of Arizons

24, Was the act of the legislative roancii of the

. ! | Year 1806 pa rting ¢ b W hald '
of setting the machine of (zovernmont in motlon, | § b purpossing 1o chatge the time of balding

| snaes of the Rexnal (rgane

the general election from the first Wednemlay of |
Roeptember 10 the lirst Wednesday of Jene, & walid

legislative act? in floe had it the foree of law
The view uiready taken of the previous guestion
makes it upnecessary 1o pursne this iuto soy detall

¢ The third legislative sssembly being destitute of log
Ilative power—that having lapsed for want of com-
pliance with the reqairements of the Organic law in
its composition by the Governor, the act purporting
ta change the time of holding the general clecuon |
from the firet Wednesday of sSeptember to the Krwt
Wednendny of June as a necessity was and s void |
and ipoperative as law. the Organle law requiring

that the time. piace and manner of holdmg electioos

should be prescribed by law. It follows that as the |
actof the third logisiative eouncil purporting to |
rhauge the time of holding the elechions from the

first Wednesday of Septembar 1o the first Wednesday

|

af June not having lor the reason above atated e |

forve and efect of law the time of holding any valid

virction waa therefore onchanged. and a valld elec-

tion conld ouly be held on the first Wednesday of |

Eeptember

e election of the Respondent to the
e of Recorder of the connty of Plina being held

op the first Wedneasduy of Jane was therefore wholly |

unatuthorized sud void aod gave 1o bim no legnl title
to the office. Judgment mast be entered for the Ter-

ritory.
Judgment Is so ordered.

|

SAN FRANCISCO AUCTION HOUSE,

Arizona City, Arizoaa.

BLUMENTHAL & LANDSBEERGER

‘ JTHOLESALE AND RETAIL DEALERS IN

Dry Goods, Clothing,
Boots, Shos, Hats, Unps,
Hosery, "'ltlr_\ Gioands,
Girvceries, Provisions,
Lignors, Hardware,
Crockery, Tinware,
Oils, Paints, Lamps,

Dr and Medicines,
Saddlces and Saddiery,

Musical Instruments, Books and Stationery,
Giuns, Pistols and Ammanition, Mining
and Farming Implements.

More Varletles than any other House ln Arizons,
Arisona Clty, May 14, 1568 my0

WARM AND COLD

At Montezuma Hall, Prescott

[ Skavieg, Malr Cutting, ste, fu the mest

| manner, THEODORE O'TTO,

| which they may be favored in tie pestest sud best

5 The Courts wave declded, that refust l-l-l'“‘r‘:
o hull:uﬂw lltmm' vieg swd hllrhl.g
rrime Paeee echbemes of iubensosal (rael

| el reapumailile wati] they setide ibein hills and give 90¢

Stages Leave La Paz every §
Leave Wickenburg neqqnm; ;

Weekly Mail regular)
tween La Paz and l"Nic.:' e
via Wickenburg :

.

AG R NS
1. GOLDWATER, ...\ .oivinen.
WK FERRIS {\‘u:\.
ALLEN & WHITE 0T ey,
JAMES GRANT

Contractor ap
Prescott, Jype 10, 18098, 4 Proprietor.,

Quartz Mountain Saw Wi

TUEATTENTION OF THE PUBLIC 18
called 1o the fact that we Laye N" =3
facilities for the manuisetnre of hewed

All Kinds of Lumber,

for Baildipng purposes, und for Milk and Minlng

Be7™ Come with your money, anid we will 5
range the priee secording to the quniity, <
Terms, eash on delivery, payable ln U, 8 gold
coln, or s equivalent n corrency, F

A O NOYES AL
Prescott, Bepiember 17, 1867, g

PRIVATE MEDICAL AID.
=0~ Quick Cwres and Moderate Chagn

DR. DOHERTY'S
Private Medical and Burgical Institute

Rurramenin Strest  hricw Mentgouier oyt Pt
Mull Stemmehip Compon v's offew "rivabe snlrssce o
Lvidosdorl® strvet, San Francis,

Fatabliahed enpresaly to affond the afioted sonnd asd
solentifie medicnl ald I the trvmtment sl rare of o1
Private amd Clhirosie Disosses, cases of Boerery and o
Kevoml DHisorders

To (orrespondomnts.
Patiests (male or female) adding In any pant of O
rirs. homered dislawl ohe par divies
the opiakom and sdvies of DR INMIENTY B thetr res
pertive rass, and whe think pojer & sulesil § written
rent o sk e prefereese L s g J= T "
o thel thely roesmunies
| : bal.  BE IMOMERTY takes
of wbasrying Uaat afi letters sow speted
wals by himecll ancd e mdter as prompily

Stalea amid Territ

Y e

If the cuse b Ml and cwodidly diseribed, personal com

tahiratea will b gnevessary W fnetravtise b died
regrmen and e grnernl tresinen! of the mmes itani! =
ing the reweiios ) will b frwaeded] wihoot detas and

5 s b manner 4y o convey sn lden of U parport ot [F 9
eM1wr 1o jumiew | s bran sy ttes)
Camad Muth, by lottar or sthiorwion, free.
Permanent cure guarantoed o s pay
Address WK DUBERTY M. D
Bag Frasc we, Ual

Spermmntorrhen

DR DOHERTY bes fust poblished s impertant pam
phiet, embvndving bie vos views and e pericnces n rela
ton W lpotence e Virlivy being » short Trestise on

porrten of Sewm il Wenh o, Nervous of Physeal
Debility cxmsegornt upem this Afsetion, sl other L

T ham Htthe wizk contuiws infarmation of the wtmost valos
to ull, whether married or single stdd will be snt VKR
by mall on rewwipt of Sl Cont in pusiage stampe for
el ostage,

Addrren W. K DOHERTY M. D

S Ly Saa ¥ rasciers, Cal

ARIZONA MINER

Book and Job Printing Office.

THX

Largest and Most Complete Establishmext

vees OF THE KIND ...

IN THE TERRITORY.

Tur Miser office Is well sapplied with Presses,
Plain, Fancy and Ornamental Type, asd the pro-
prictors are determined (1o exeeule all work with

style of the ar

Work may be ordered from apy part of the
Terriiory, and, when acoom iod with e tf-ﬂ'---
It will be promiptly executed and sont by mail, o7
s tllru-h-L

Persons sending us money for subseripths,
advertising or job work, may forward it by =
or otherwise, at thelr own risk

CHARGES MODERATE

——

Address,
“ PUBLISHERS ARIZONA MINER,
Prmscory, AT

Newspaper Laws.

1. Hulweribers who do pet uctp—-ﬁ.'::
romtrury, are consbdered as w 1o senitinue Lhelr
)

1"-:“““;‘.-&-*-4!:‘.‘
"y Mﬂunu“tb--*n-lulmlwlﬂm
A 1f subscribers weglert of refus 0 loke ey W
from the ofce or pluce to which thiy sre wel, e

wetion W hseontine

4 17 silisrribers mete b ofler places withost -y
Uhe pribitbehor, nod the pojaer b sout o D fonmet b give
ey are hold responsitile.  Notes suald Awayd
of the removal.




